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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


IN THE MATTER 
of 


ROBERT K. GOLDEN, 


Bankrupt. 


ROBERT K. GOLDEN, 


Plaintiff-Appellant, 
-agatnet- 
RENEE GOLDER, 


Defendant-Appellee. 


DOCKET ENTRIES. 


Date Proceedings 


12/31/74 Filed Petition, Schedules and Statement of 
Affairs. Referred to Bank. Judge Babitt. 


8/29/75 Wiled NOPICE OF APPEAL of Robert K. Golden, 
appealing to the District Court from the Order 
ef Hon. Roy Babitt Bankruptcy Jdg. dated June 
3, 1975 diemissing the complaint herein and 
concluding ... RET: Tuesday October 21, 1975 
in room 506 at 10:30 A.M. f. 


Date 


8/29/75 


10/21/75 


2/26/76 


3/5/76 


3/5/76 
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Proceedings 


Filed APPELLANT'S DESIGNATION and STATEMENT 
of ISSUES. f/ 


Filed STIPULATION, that the Appeal in this 

matter is adjourned to 11/6/75 and appellant's 
time to serve its brief is extended to 10/22/75. 
So ordered Pierce, J. dated 10/21/75. &. 


Filed OPINION #43940. The order of the Bkcy. 
Judge is affirmed in all respects. So ordered 
Weinfela J. 2/25/76: Copy to Bkcy. Judge, 

m/n: George Friedman, Esq. 295 Madison Ave. 
N.Y. 10017, Gelbwaks & Pollack, Esqs. 299 
Broadway N.Y. 10007, & Judge Babitt U.S. Court- 
house 40 Centre St. Rm 202 f. 


Filed ORDER TO SHOW CAUSE, why an order should 
not be made herein staying and enjoining them 
from proceedings, etc. RET: 3/9/76 at 10:00 
A.M. So ordered Pollack, J. dated 3/5/76. £. 


Filed NOTICE OF APPEAL, to USCA by Robert K. 
Golden from the Opinion-Order of Weinfeld, J. 
dated 2/26/76. m/n/ f. 
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UNITED STATES DISTRICT COURT 


SUUTHERN DISTRICT OF New YORK 


SC eee Oe ae S&S ae LD SS he ow GE ae UD Eh HY Ob ED ED ae om ae oD 


In the Matter 


of In bankruptcy No. 
74 B 1881 


ROSERT K, GULDEN, 
Bankrupt. 

The bankrupt, by GEORGE PRIEDMAN, Cog., his attorney, for 
his complaint hewein, alleges: 

1. That he is the bankrupt herein having duly filed a 
voluntary petition in bankruptcy in this Court on vecember 31, 
-974, 

2. That one of the creditors scheduled by him in Schedule 
A=-3 is Renee Golden, 220 S. Gale Drive, Beverly Hills, 
California, in the amount of 435,086.00. 

3. That said creditor ie the bankrupt's former wife. 

4, That said debt arises pursuant to an Uurder and Judgment 
of the Family Court of the State of New York, Kings County, 
dated December 17, 1974, in a proceeding entitled “Renee Golden, 
Petitioner, against Robert Golden, Respondent" and bearing 
docket number F 2997/63, 


5. That said Judgment results from the following clrounatancep, 


a. The bankrupt and oreditor entered into an agreement 
dated March 1, 1968 whereby the bankrupt acknowledged past due 
ohild support in the amount of $12,126,005 
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b. Such sum was to be paid by alternative methods, at the 
bankrupt's option, one of which was to create a trust of mutual 
funds for the benefit of the child, Philip A. Golden, 

Cc. Renee Golden, the creditor herein, waived any right to 
past, present or future alimony, 

ad. Child support was to continue at graduated amounts, 
depending on certain circumstances, at the rate of »220.00, 


$260.00 or $300.00 per month, 


e. In the event of any default, by the bankrupt, of ten 
Gays duration, a penalty of $35.00 per day was to be imposed and 
in the event of any default by the bankrupt, of thirty days 
duration, a further penalty, designated as revived alimony, in 
the amount of $35.00 per week was to be imposed. 

6. <hat the bankrupt substantially complied with the afore- 
said agreement dated March 1, 196& in that two trusts were 
created by him for the benefit of Philip a. Golden as beneficiary 
and which, together with certain other payments, amounted to 
$12,126.00, 

7. That the said trusts were created during the year 1969. 


8, That the creditor Renee Golden was aware of the existance 


of said trusts from the time of their creation through the years 
1970, 1971, 1972 and 1973. 

9. That in or about September, 1972, the bankrupt ceased 
maktng payments on account of current support for Philip A. 


Golden directly to Kenee Golden. 


5a 


COMPLAINT 


19, ‘That in or about March, 1973, Renee Golden, the creditor, 
brougnt on proceedings for certain relief in the Family Court 
of the State of New York, Kines County, which culminated in the 
Order and Judgment of December 17, 1974, 

iil. That the aforesaid Judgment in the amount of $35,986.00 
is compromised of the followings items: 


a. $12,126.00 being the amount originally acknowledged as 


due by the parties pursuant to their agreement dated March l, 1968} 


bd. $8,960.00 representing a penalty of $5.00 per day for 
each day from September 1, 1969 pursuant to a default provision 
of the agreement dated March 1, 1968; 

Cc. $8,960.00 representing a penalty of $35.00 per week 
from September 1, 1969 pwrsuant to a default provision 
of the agreement dated March 1, 1968; 

ad. $5,040.00 as actual arrears of child suppert at the rate 
of $260.00 for 19 1/2 months accruing subsequent to September, 
1972. 

12, That during the period of time subsequent to September, 
1972, the bankrupt expended the sum of $1,600.00 directly for 
support of the infant Philip A. Golden, 

13. That by virtue of the foregoing, 30 much of the Order 
and Judgment of the Family Court of the State of New York, Kings 
County dated December 17, 1974 in favor of Renee Golden as 


amounts to $31,646.00 does not represent a debt for alimony or 
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maintenance or support of wife or child and is dischargeable 


pursuant to Section 17 of the Jankruptcy Act. 

WHEREFORE, the bankrupt respectfully prays that a judgment 
be granted declaring so much of the aforesaid Order and Judgment 
dated December 17, 1974 in favor of Renee Golden as amounts to 
$31,646.00 to be dischargeable and for such other and further 
relief as to this Court may seem proper. 


Dated: New York, New Yak 
January 2, 1974 


me 
‘ ran ng Pa : Cie energie 
~ GEORGE sce 
Attorney Sed Bankrupt 
Office « P.uU. Address 
295 dil Avenue 
New York, New York 10017 
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ANSWER. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 


: In Bankruptcy No. 
of 74 B 1eel 


ROBERT K. GOLDEN, ANSWER 


Bankrupt. 


REREE GOLDEN, by her attorneys, GELBWAKS and POLLACK, 


Eeqs., for her Anwwer to the complaint herein. alleges: 


l. Denies knowledge or information sufficient to form a 
belief as to each and every allegation of the complaint herein 


numbered “i", "2", "4° and “12”. 


2. Denies each and every allegation contained in para- 
graph "5" of the complaint, except admits those allegations contain- 
ed in subparagraphs "a" and "da" of the aforesaid paragraph “5" of 


the complaing. 


3. Denies each and every allegation contained in para- 


graphs "6", "7", "6B", "11" and "13" of the complaint herein. 


AS AN_AFF 


4. That all of the aforementioned $35,086.00 due by 


ROBERT K. GOLDEN to REWEB GOLDEN is computed as follows, pursvent 


to the attached computation of arrears submitted to the Presiding 
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Judge, Family Court of the State of New York, County of Kings, in 


the trial of the matter between RENEE GOLDEN. Petitioner, against 
ROBERT GOLDEN, Respondent, Docket No. F 2997/1963, a copy of 


which documents are attached hereto as Exhibit "A". 


WHEREFORE, RENEE GOLDEN demands that the within complaint 
of ROBERT K. GOLDEN, be dismissed in its entirety, and for such 
other and further relief as to this Court nay seem just and pro- 


per in the premises. 


Yours, etc. 


GELBWAKRS and POLLACK 
Attorneys fer RESEE GOLDEN 
Office and P. 0. Address 
299 Broadway 

New York, NW. ¥. 10007 
212-722-2540 


GEORGE FRIEDMAN 
Attorney for Bankrupt 
Office & P.O. Address 
295 Madison Avenue 
New York.N. Y. 10017 
212-685-1264 


Clerk, United States District Court 
Southern District of New York 
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EXHIBIT A, ANNEXED TO ANSWER--COMPUTATION OF ARREARS. 


Matter of Renee Golden 
v. Robert K. Golden 


Family Court, County of Kings 


Dacket No. F2997/63 


COMPUTATION OF ARREARS 


On March 1, 1968 the parties herein entered into. 
an Agreement cancelling and terminating a prior Agreement 
of Separation between them which bore date February 3, 1961. 
Tne said Asreement of March 1, 1968 was incorporated by 
reference ‘n=o an order of this Court made by the Hon. 
Juvenal Maschisio on March 14, 1968 which, among other things, 
provided: 

“ORDERED, that the agreement between 

the parties made as of March 1, 1968 


de filed with this order, and the 


parties are directed to comply with 


the same." 
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Annexed hereto as Exhibits "A" and "B", respectively, are 


copies of said Agreement dated March 1, 1968 and said Order 


of the Hon. Juvenal Marchisio dated March 14, 1968. 


Pursuant to said Agreement and Order the arrears 
of support éue the petitioner (Renee Golden) and the parties’ 


“son (Philip andrew Gplden) are determined as follows: 


Por the Petitioner: 


1. Two (2) Judgments in the respective 
aums of $2,839.75 and $8,586.00 as 
set forth at page 1 of the Agreement 
dated March l, 1968. $13,126.00 


Less: The sum of $1,000.00 paid by 
the Respondent pursuant to 
paragraph "THIRD" of the 
Agreement dated March 1, 1968 ~1,000.00 


Pursuant to Agreement and Order (see 

paragraph "FOURTH" B, page 4 of 

Exhibit "A") and (last decretial 

paragraph of Exhibit "B"). 12,126.00 


Support for the period September 1, 

1969 to March 19, 1974 av. the rate 

of $35.00 per week (sa84@ paragraph 

"FOURTH", D. 5.b., page 7 of 

Exhibit "A") and (last decretal 

paragraph of Exhibit "B"). 8,395.00 
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Support. for the period September l, 
1969 to March 19, 1974 at the rate 
of §5.00 per day (see paragraph 
"FOURTH", D. 4., pages 6-7 of 
Exhibit "A") and {last decretal 
paragraph of Exhibit "B"). 


Payment to be made pursuant to 
paragraph "FOURTH", B. 1., page 

4 of Exhibit "A" and (last 
decretal paragraph of Exhibit "B"). 


LESS: 


Payments made by Respondent during 

the period September 1, 1968 to 

August 1, 1969 (see paragraph "FOURTH", 
Section 5. 1) e 


Arrears due Petitioner: 


For The Parties' Son (Philip Andrew Golden): 
1. For the 19 month period September 1, 
1972 to March 1, 1974 at the rate of 


$266.00 per month 


Arrears due petitioner 
for support of son 


Aggregate support due 
Petitioner and parties’ son 


*with interest ta be computed at the rate of 6% per annum. 


8,300.00 


1,200.00 


$30,021.00 


1,200.00 


28,821.00 


4,940.00 


$33, 761.00* 


l2a 


EXHIBIT A, ANNEXED TO ANSWER 


Matter of Renee Golden 
VS. 
Robert K. Golden 


Family Court, County of Kings 
Docket No. F 2997/63 


see tema 


SUPPELEMENTAL COMPUTATION 
OF: ARREARS 


The computation of arrears due petitioner is 


herewith brought to current date to reflect the arrears ac- 
Cruing since March 19, 1974: 


1. March 19, 1974 to July 23, 1974 - 
a period of 19 weeks at the rate of 
$35.00 per week 


March 19, 1974 to July 29, 197¢ ~ 
a period of 132 days at the rate of 
$5.00 per day . 660.00 


a a enna 


Additional arrears 


due Petitioner $1,325.00 
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js eee a? adh ae Lind] Sh omens ory ater eee e Be NF 
ehCtyY CC Ty CF Tis Sine OF oie YOK 


fee pore qerfe i ti te PTR | 
Ps yo) awe of APS a a's OF Klis 
<8 20 YP 00 AD ee OD OD GE OD EER GN AO we He Ge ae ee Oe GR Oe ae me on ae 


In the Metter of a Proceeding 
for faprort uncer Acticis 4 of Docket No, F-2997-63K 
tie Foully Court Act 


Erste GOLLEN. mocthor ofl/o : OBCER 
z > 
roLiepy 


Petitioner, 


ROLERT K, GOLDIN, 
Respondent, 
Lethe indo eed enna 
Upon the asreement between the petitioner and re- 
sponcent herein mace as of March Ist, 1958, and upon all the 
papers and procecdings heretofore had herein, 
iow, upon motion of LAYTON, NIEPCRCANG & WISE, 
cttorrnoys for the petitioner, it is hereby 


ORDERED, that the respondent be no longer in con- 


tempt of this Court and the prior findings of contempt 


against him be and tha same hereby are vacated; and it 


io fuxsther 
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sore 


WuoNnD, that the outstanding warrant for the 
avvust of the responcoant cated wyust 25th, 1964 and cur- 
xeatly extencad to tagch 2Oth, 196, be and the save hereby 
js vacated; oad it in feriher 

OALURED, that tha orczr of this Court of June 
the venpoacont to pay suppers for the 
cilia Frailin, of §50.09 Ter emeok bo ai tha ca-s heseby is 
eoatiaaad, aad the respor.'ont is directed to pay the same 
directly to the patitioncr, along with payments on account 
of arrears as specified in the agreeaent between the partics 
‘nade as of March lst, 1908, oud the petitioner is directed 


to notify the Court in May, 1959 and ecco May thereatter as 


to payments received by her from the respondent to the date 


of such notification; and it is furthcr 
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ORDERED, that the ceracment between the parties 


mece ag Of March Ist, 19638 be filod with this order, and the 


parties are directed to comply with the same. 


Dated: Brooklyn, New York 
Bobre tryr bad 


eooy iy 15° 
Ou 


CS Ju MEPMA ba MNARCHISTO 


dal obs 


Consented to: 
ext P bash foes ta a 


| + Ge 


Stephes A, Wise, 
Attorney for Petitioner 


- 


errr 


Se eee mae P° £2 


EXHIBIT B, ANNEXED TO COMPUTATION OF ARREARS-~- 
PLAINTIFF'S EXHIBIT 1, MAY 1, 1975. 


AGREEMENT made us of the lst cay of March, 1208 
between Robert K. Golden (lhereinutter reterred to as tiie Father) 


und Renee W. Golden (hereinafter referred to as the iiother): 


WLTRESOET H+ 


WHEREAS, the Father and the Mother are the parents of 
Philip Andrew Golden (born June 3, 1958), ure separated pursuunt 
to a separation agreement dated February 3, 1961, and ure 
divorced by a decree entered on February 16, 1961, in Marion 
County, Alabama, which decree incorporated said separation ayree- 
ment by reference but left the same surviving and without merger 


therein; and 


WHEREAS, the Father has certain judgments outstanding 


againet him entered October 13, 1967, to wit: 


$2,839.75 in favor of the Mother as ajimony, 
and §300.00 in favor of Layton, Niedergang & 
Wise as counsel fees (both in the Supreme Court, 
Kings County, Index No. 163/1966); and 


$8,586.00 in favor of the Mother for 
arrears in the support of Philip accumulated at 
the rate of §50.00 per week plus interest, and 
$752.47 in favor of Stephen A. Wise as counsel 
fees (both in the Family Court, Kings County, 
Docket No, F2997/1963); and 
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WHEREAS, there is outstanding in said Family Court 
proceeding a warrant for the arrest of the Father, dated August 


26, 1964 and current'y extended to March 28, 1968; und 


WHEREAS, in the twenty weeks since the entry of said 
judgments additional amounts have become due in ssid action and 
precueding a8 of the date of this axrcement, to wit, $700.00 
4B dlimony in tho Suprema Court and $1,000.00 us child support 


in the Family Court; und 


WHEREAS, the partics are desirous of resolving their 


various disputes and providing for the support of Philip, 


NOW, THEREFORE, in consideration of the mutual 


promises hereinafter set forth, it is agreed as follows: 


FIRST: An order may be entered in the Family Court, 
Kings County (Docket No. F2997/63), and the Mother's attorney 
shall promptly apply therefor without further notice to the 


Father: 


A. Finding the Father to be no longer in 


contempt of the Court; 
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B. Vacating the outstanding warrant for the 
arrest of the Father, dated August 26, 1964; 

C, Continuing the ordar of June 18, 1964 
of support for Philip at $50.00 per week, with the Father to pay 
the same directly to the Mother along with payments on account 
of arrears as specified in this agreement, and with the Mother 
to notify the Court in May, 1969 and each May thereafter as to 
payments received by her from the Father to the date of such 


notification; and 


D. Directing that this agreement be filed, 


SECOND; The separation agreement between the partics 
dated February 3, 1961 is hereby cancelled, 

THIRD: The Pather has, ofsultuneously-with the 
execution hereof, paid tha Mother $500.00, and he ugrees to 
pay her $100.00 additional on the ¢irst duy of cach month here- 
ufter for five months, making un additional total over said 
period of $500.00, The Mother cancels and waives ali claims 
against the Father for past and future alimony, except to the 


extent hereinafter specified that the same muy be revived either 
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by the Father's failure to make the support payments for Philip 
hereinafter provided or by the Father's bankruptcy or assignment 
for the benefit of creditors, 

Until the Mother dies or remarries, the 
Father ehall continue to maintain his National Service Life 
Insurance policy in the full amount of $10,000.00, without Loan 
or other incumbrance, for her benefit and payable to her in a 
lump sum, after which the Father shall maintain said policy for 
Philip's benefit, The Father shall promptly obtain from the 
Veteran's Administration and provide the Mother with a statement 
Showing the policy to be unencumbered and the beneficiaries to 
be as thus specified, ‘The Mother may hereafter make such in- 
quiries of the Veteran's Administration as she may deem fit from 
time to time to assure herself that said policy is being so main- 
tained, and for that purpose the Father hereby authorizes her to 
sign his name to any request for information and to veceios such 


information. 


FOURTH: The Father shall support Philip as follows, 


and the Mother shall not take any further court action or proceed- 


ings against him for Philip's support as long us he does so: 


BEST COPY AVARLABLE 
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‘\.  Conmancing with the dute ob this aygree- 
ment und continuing on the first day of cach month thereatter, 
the Father shail send the Nother $220.00, which umount shall 
be inereased to $260.00 when Philip entern hivh school und to 
$300.00 when he enters colleye. 

Said support payments shall continue 
while Philip is visiting the Father and while he is attending 
local or boarding high school or college. Said support pay- 
ments shall cease when Philip becomes 21 years old, marries, 
becomes emancipated, dies or enters military service, whichever 
occurs first, except that they shall continue in any event while 
he is attending undergraduate college whether or not such atten- 
dance shall have been postponed or delayed by reason of military 
service, | 

B. The Father shall pay the arrears in 


Philip's support as follows, which arrears are to include the 


amount of the cancelled alimony errears and are hereby fixed 


at $12,126.00; 
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1, Commencing on September 1, 1968, 


and continuing on the firat day of each month thereafter, the 


Father shall send the Mother $100,00 until she shail have re- 


ceived $1,200.00. 

2. After said $1,200.00 shall have been 
paid, the Father shall on the first day of each month invest 
$100.00 in a mituai fund or funds in the name of the Mother as 
custodian for Philip under the Uniform Gifts to Minors Act, with 
the confirmation slips to be sent directly to the Mother by such 
fund ov funds. The Mother shali be able to hold or dispose of 
ruch fund or funds at will and to use the proceeds Lor Philip's 
fupport and educution, 

3, In addition to said monthly pay- 
ments of $100.00 aach, on or before April 15, 1969, and each 
succeeding April 15th, the Father shall send the Mother a true 
copy of the firat page of his United States income tax return 
for the preceding calendar year bearing the official receipt 
stamp of the Internal Revenue Service showing the filing of the 
original, and at the same time the Father shall send the Mother 
an amount ecual to 25% of the amount shown on said return by 


which his grogs income exceeded $20,000.00. 
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e In lieu of thus disclosing his 
income tax return and computing the amount so due, the Father 
may at his option for any year make a lump sum payment in the 
amount of $2,500.00 on or before each such April 15th, 

| Such payments shall continue until 
the arrears for Philip's support shall have been paid in full. 
Such payments shall be made by investment in a mtual fund or 
funds on the same terms as provided in the sub-paragraph 2 
domediate ly above, i 
: C. Before October 1, 1968, the Father shall 
pay the eum of $1,052.47 to Layton, Niedergang & Wise in payment 
of the judgments of the Family Court and the Supreme Court, 
Kings County, for counsel fees etetendine against him, and said 
attorneys and Stephen A, Wise shall file satisfactions of judg- 
ments upon receipt of said payments, 

D, The following terms shall apply to the 


Father's support obligation under this agreement: 
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1, Providad the Father re;ulurly maloy 
the payments required under this ayprcement, in tuy of 1909 und 
euch May thereafter the Mother shall tuke the tollowin:, steps 
and send the Father copies of uny pupers executed by her for 
that purpose: 

a. She shali notify the Clerk of 
the Family Court, Kings County, of the payments received to date 
by her from the Father on account of Philip's current support 
and arrears thereon, 

b. She shall simultaneously file 
partial satisfactions of the judgment of $8,586.00 in the Family 


Court, Kings County, entered October 13, 1967 to the extent of 


the payments received. After said judgment shall be satisfied 


in full, and when the balance of $3,540.00 remaining from the 
total arrearg of $12,125.00 shall be received by the Mother from 
the Father, she shall file a satisfaction of the Judgment of 
$2,839.75 in the Suprema Court action entered October 13, 1967. 
2. Provided the Father regularly makes 
the payments required under this agreement, he shall have the 


right to prepare his income tax returns for the calendar year 
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1968 and thereafter listing Philip as his exemption, and the 
Mother shall not iist mttie as her exemption, 

3. Neither the Father nor Philip shall 
be entitled to any accounting by the Mother of her use of any 
payments received by her under this neem: 

4, In the event of any default of more 
than ten days by the Father in making any paym=nt provided for 
in this agreement, of which default notice need not be given to 
him, he shall be required to pay $5.00 for anch day of such 
default from the commencement thereof to itg termination. 

5. In the event of any default of more 
than thirty days by the Father in making any puyment provided 
for in this agreement, and the continuation of such default for 
more than ten days after the posting of notice thereof to the 
Yather, both of the following consequences shall occur: 


a. The Mother may forthwith seek 


relief in the Family Court proceeding in Brooklyn on her own 


affidavor or the affidavit of her attorney without further 


notice to the Father; and 
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b. The Mother's right to receive 

alimony of $35.00 per week shall revive without further action 
on her part and continue ae her death or remarriage, which- 
ever occurs first. The sous revival of alimony shall apply in 
the event the Father shall fail to maintain his taeda Service 
Life Insurance as required in paragraph SECOND above, 

6. In the event of any bankruptcy or 
sedi aniiie for the benefit of creditors by the Father, the Mother 
shall be entitled Ammedsateky to recover from the Father all 


amounts then due and unsatisfied on her judgment for alimony in 


the Supreme Court, Kings County (Index No. 163/1966), together 


with all alimony payments between the date of this agreement and 
the date of such hachcmaees or iuaieesne at the rate of 335.00 
per week as specified en separation agreement of February 3, 
1961. | ve 

7, %In the event of any action or pro- 
debian by the Mother tq enforce this agreement, her attorneys 
chall be ontitled to cecover reusonuble counsel fees From the 
Pathes. In implementation of the continuing, jurisciction o£ 
the Family Court and the Supreme Court in Brookly, the Father 


43rees that service of any pupers in the exist‘n, peoccedin,, 


’ fl 
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ind auction in said respective courts may be made upon him by 


mail addvessed to him at Box 3673, Grand Central Ctation, New 


York, New York, or such later address as he muy hereafter 


designate pursuant to paragraph SIXTH of this agreement, 


FIFTH: The Mother shall have custody of Philip 
and control of his upbringing and education. Provided the 
Father regularly makes the payments required under this acree- 
ment, the Father shall have the following visitation rights: 

A, During Philip's eummer vacation each 
year, the full month of either July or August, with the Puther 
having the choice provided he shall notify the Mother in writing 
before May lat each yeer, 

B. During Philip's Christmas or 8pring 
vacations, the whole of ene such vacation each yeer starting on 
the Sunday after the close of school and ending on the Saturday 
before the reopening of gechool, with the Father having the choice 
- provided he shall notity the Mother in writing before December 
lst if he shall choose the Christmas vacation and before March 
lst if he shall choose the Spring vacation, At the baginning of 
each school yaar the Mother shall notify the Father by certified 
mail of Philip's school's vacation schedule for the coming year. 
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©, During the months when Philip shall not 

be visiting the Father in vacation periods as provided above, 
iiberal visitation riphts including at least one weekend each 
month, provided, however, that such visitation shall be only in 
the city where Philip shall thea be Living and its immediatcly 
surrounding area, 

D, The Father's visitation shall be subject 
to the following terms: 

1, The Father shall not remove Philip 
from the continental United States of America without the 
Mother's written permission, 

| 2. While the rarver shall have Philip 
with him for visitation periods longer than a weekend the 
Father shall keep the Mother advised of Philip's whereabouts. 

3. murene any visitation period when the 
Father has Philip within 50 miles of New York City he ehall 
make Philip available to hig maternal grandmother for at least 


one Saturday or one Sunday of visitation. If the maternal 


Moir 
grandmother shall have Philip visiting her; ube salt so notify 


the Father, 
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4. During any visitation, the Pather shall 
pay the full cost of transporting Philip to visit him and back 
to the Mother's residence. | | 

: 5. In the event that visitation shall be 
impossible because of illness or other reason, the Father shall 
be entitled to make up such visitation as soon as Philip shall 


have a like period of vacation or weekend. 


5. Any dispute between the Father and 
the Mother as to visitation shall be settled by arbitration 
before the then Chairman of the Family Court Committee of the 
Association of the Bar of the City of New York, or any other 


person designated by him, Such urbitration shall be intittareg 
by a letter to suid Clhuirmun requesting the oaume, with u copy 
going to the other purry by certitied mail, und said arbitru- 
tion shall proceed as rupidly as the arbitrator shall direct, 
Any charges by the arbitrator for his services and disburse- 
ments shall be paid by the Father, the Mother or both as 


dirested by the arbitrator, 


Whichever party has Philip at any particu- 


lar tims shall permit the other purty to telephone or writa ty 


Philip freely, 
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In the event of Philip's serious illness, 
the party with whom he then is shall notify the other party 
promptly, and both parties shall have full access to all medical 


information concerning Philip. 


SIXTH: The addresses of the parties for a1l pur- 


poses under this agreement shall be: 


Father; Box 3673 Sills es 


Grand Central Station 
New York, N. ¥. 10017 


Mother: 14646 Dickens Street 
Shermgn Oaks, California 91403 


Each party hereto may at any time and from 


tims to time change his or her address for all purposes under 
this agreement by advising the othef party of such new address 
by written notice forwarded to the address of the other party 
hereinabove set forth, All notices required to be seven 48 
writing and statements required to be delivered or rendered 
under this agreement by either party to the other rhall be 


sent by certified mail, 
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SEVENTH: Tha followiny, g@neral rules shall bea 
applied to the construction and operation of this ugreement; 
A, This agreement is entire and complete 


and embodies all understaundinys and agreements of the partics, 


and no representations, agreements, undertakings or warrantics 


of any kind or nature have been made to the other party to 
induce the making of this agreement, except as is expressly sect 
forth in this agreement, and each of the parties agrees not to 
assert to the contrary, and that thore is no other agreement, 
oral or written, existing between them, No oral statement or 
prior written matter extrinsic to this agreement shall have any 
force or effect. 

B, This agreement and all the obligations 
and covenants hereunder shall bind the parties hereto, their 
heirs, executors, administrators, legal representativas and 


eseigns, and shall imire to the benefit of their respective heirs, 


executors, administrators, legal representatives and assigns, 

C. No modification, rescission or amendment 
to this agreement shall be effective unless in writing, signed by 
each of the parties hereto, and acknowledged by each of them be- 


fore a notary public, 
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D. The parties agree that there have been 


no representations or warranties by either mada to the other, 


excepting those specifically herein set forth in writing, and 
that cach party is entering into this agreement freely and 
iuuturily after careful review of all the provisions thereof 
with his or her own counsel. 
E,. All matters affecting the interpretation 
of this agreement and the rights of the parties hereto shall be 


governed by the Laws of the State of New York. 


IN WITNENS WICREOF, the parties hereto have here- 
unto set their hands and seals us of the day and year first 


above written, | 
poo =e a ae 


Robert K. Golden, Father 
f 


= 
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STATE OF NEW YORK 
COUNTY OF NEW YORK ) ss.; 


On the “day of February, 1964, Lofore me person- 
ally came ROBERT K, GOLDEN, to me known and known to me to be 


the individual described in and who executed the foregoing 


instrument, and acknowledged that he executed the same, 


Notary Public 


suse wm ve 
oh 


peta’ Fis 

{2 
Y qua? 
Comrce 


STATE OF CALIFORNIA ) 
COUNTY OF LOS ANGELES ) 88,: 


On the /¢ day of Fabruary, 1968, before me perton- 
ally came RENEE W, GOLDEN, to me known and known to me to be 
the individual described in and who executed the foregoing 


instrument, and acknowledged that she executed the same, 


a a : 
Fem ee 
Notary Public 


DEFENDANT'S EXHIBIT A, MAY 1, 1975--ORDER AND JUDGMENT OF 
GARTENSTEIN, J. (FAMILY COURT, KINGS COUNTY). 


At Part IV of 
held in and 
Kings, at 
at 283 Adams Street, 
Borough of Brooklyn, 
New York, on the 
November, 1974. 

'\ | 


HON. STANLEY 


-against- 
ROBERT GOLDEN, 
Respondent. 
The above entitled proceeding having 
brought by the Petitioner, RENEE SOLDEN, Scainst the 
Spondent, ROBERT GOLDEN, for recovery of arrears of support 
due Petitioner and the parties' infant son, PHILIP ANDREW 


GOLDEN, and for present support of the Petitioner and the 
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parties’ said infant son, and for an order by this Court direct- 


ing the Respondent to comply with the order of this Court made 


by the Hon. Juvenal Marchisio on March 14, 1968, in which was 


incorporated by reference an agreemenc in writing made and 


entered into by the Petitioner and Respondent on March l, 

and the Respondent having appeared herein by Messrs. Orans, 
Hien Polstein, his attorneys, and the Respondent having 
moved this Court for downward modification of support and other 
related relief, and a trial of the issues having been had before 
this Court on the 29th and 30th days of July, 1974 and on the 
7th day of October, 1974, and the Petitioner having appeared 
before me by her attorneys, Messrs. Lotwin, Goldman, Rosen & 
Greene, by Ralph C. Goldman, Esq., and the Respondent haviag 
appeared betore me by his attorneys, Messrs. Orans, Elsen & 
Polstein, by Anthony J. Ferrar Esc and te 

been given in open Court, a 


having heard and considered the preof offered and made 


Rosen & Greene, 


35a 


DEFENDANT'S BPAHIBIT A, MAY 1, 1975 


Petitioner, it is 

CRDERED AND ADJUDGED, that Petitioner's applicat> 
for recovery of arrears of support due Petitioner and the 
parties' infant son, PHILIP ANDREW GOLDEN, and for preseat 
Support of the Petitioner and the parties' said infant son and 
for an order by this Court directing the Respondent to comply 
with the order of this Court dated March 14, 1968, made by the 
Hon. Juvenal Marchisio is granted; and it is further 

ORDERED AND ADJUDGED, that the Respondent's 
failure to make payments pursuant to the aforesaid order was 
wilful, unilaterally assumed with actual or attributable 
knowledge of its consequences and at a time when Respondent 
was and still is fully capable of making such payments; and 
it is further 

ORDERED AND ADJUDGED, that arrears of support du 
the Petitioner and the parties’ infant son by the Respondent 
are hereby fixed in the aggregate sum of Thirty Five Thousand 
Eighty Six ($35,086.) Dollars, of which amount Twenty One 
Thousand Five Hundred Sixty ($21,56U.) Dollars represents 
arrears of support due Petitioner and Thirteen Thousand Five 


Hundred Twenty Six ($13,526.) Dollars represents arrears of 


DEFENDANT'S 


Support due the parties' infant so ang it is further 

ORDERED AND ADJUDGED, that the doctrine of laches 
interposed by the Respondent as a purported bar to the within 
enforcement proceedings is wholly i ipplicab] Oth as a matter 
of law and on the instant facts before the Court; and it is 
further 

ORDERED AND ADJUDGED, that supplementary to the 
within order of this Court, Petitioner is hereby additionally 
granted leave to docket a money judgment against the Respondent 
for the full amount of the arrears heretofore set forth, to 
wit, the sum of Thirty Five Thousand Eighty Six ($35,086,.) 
Dollars, and to levy execution and/or enforce the same in 
accordance with such remedies as are granted by the Civil 
Practice Law and Rules; and it is further 


ORDERED AND ADJUDGED, that Respondent is hereby 


directed to post forthwith a cash bond in the sum of Fifteen 


Hundred ($1500.) Dollars with the Accounts and Records Bureau 
of this Court upon service of a copy of this order upon Re- 
Spondent's counsel, and, in default thereof, Respondent shell 


Serve | g i le workhouse; the Accounts and 


| 
| 
| 
| 
| 
| 
| 


ee 
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Records Bureau, upon receipt of said cash bond in the stated 
sum of Fifteen Hundred ($1500.:) Dollars, will remit payment 
thereof to the Petitioner. The posting of such cash bond by 
-he Respondent is hereby stayed for a period of ten (10) days 
in erder to permit compliance by the Respondent with this 
directive; and it is further 

ORDERED AND ADJUDGED, that the order of this 
Court dated March 14, 1968, is hereby continued: and it is 
further , 

ORDERED AND ADJUDGED, that the Respondent shall 
pay to the Petitioner the following sums of money which are 
provided for in the agreement entered into by the parties on 
March 1, ~%68 and which was the basis oc the order made by 
this Court on March 14, 1968: 


‘ 


a) The sum of Two Hundred Sixty ($260.) 
Dollars per month as and for the 
Support of the parties' infant son 
which amount shall be increased to 
the sum of Three Hundred ($300.) 
Collars per month: when he shall 
enter college; 


The sum of One Hundred Fifty Two ($152.) 
Dollars per month for the support of 
the Petitioner (computed on the basis 
of Thirty Five (£35.) Dollars per week 
multiplied by 4 1/3 weeks): and 


| 
| 


| 


! 


: 


| 
{ 
? 
i 
i 
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¢) In reduction of the arrears of Support 
due Petitioner and the pacties' infant 
Son, as aforesaid, the sum of One 
Hundred Eight ($108.) Dollars per 
month (computed on the basis of Twenty 
Five ($25.) Dollars per week multi- 
plied by 4 1/3 weeks); and of such 
arrearage of support payment of One 
Hundred Eight ($108.) Dollars per 
month, the sum of Sixty Five and 88/100 
($65.88) Dollars shall be attributable 
to support of the Petitioner, und the 
balance thereof, to wit, the sum of 
Forty Two and 12/100 ($42.12) shall be 
attributable to the Support of the 
parties' infant son; : 


and it is further 

ORDERED AND ADJUDGED, that the payments directed 
- be made by Respondent: 

1. fn section (a) of the immediately orecke 
decretal Paragraph shall continue until the parties' infant 
son Shall attain the age of twenty-one (21) Years, marries, be- 
comes emancipated, dies or enters the military service, which- 
ever cccurs first, except that they Oaks continue in any event 
While he is attending undergraduate college whether or not such 
attendance shall have been postponed or delayed by reason of 
military Service; 


2. In section (b) of the immediately preceding 
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decretal paragraph shall continue until 
Marriage or death, whichever 
3. In section (c) of the immediately preceding 


decretal paragraph shall continue until the entire arrearage 


Of Support in th ated sum of Thirty Five Thousand Eighty 


ars shall. have been pai 


to the Respondent for any sums which may be 


% 


recovered by Petiti " pursuant,such remedies as are availabl 
to her under the Civil Practice Law and Rules; and it is 


further 


ORDERED AND ADJUDGED, that the payments of Two 
Hundred Sixty ($260.) Dollars per month to be made by Respond- 
ent to Petitioner for support of the parties' infant son shall 
continue to be made by him on the 1] 1 dat each month as 
directed by the crder of Hon. Maxine K. Duberstein dated 
April 4, 1974; the payments of One Hundred Fifty Two ($152.) 
Dollars per month to be made by Respondent to Petitioner for 
her support, and the payments of One 
Dollars per month te be made by Respondent 


+ 


reduction of arrears support shall ea: 
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continuing in like amount on the 15th day of each month subse- 


quent thereto until such time as required by the terms Of this 
Order, provided, however, that the first payment thereof 
shall be made by Respondent within three (3) days after service 
of a copy of this order with notice of entry upon counsel for 
the Respondent; and it is further 

ORDERED AND ADJUDGED, that upon the first de- 
fault committed by the Respondent in making the payments re- 
quired of him pursuant to this order, this Court will direct 
the Respondent, upon application by the Petitioner, to post a 
cash bond in the sum of Five Thousand ($5,C000.) Dollars with 
the Clerk of this Court; and it is further 

ORDERED AND ADJUDGED, that Respondent's applica- 
tion for downward modification of Support and other related 
relief is denied in its entirety; and it is further 

ORDERED AND ADJUDGED, that nothing herein con- 

tained shall permit double collection of the same obligation; 
therefore, any funds which Petitioner may recover pursuant to 
the money judgment awarded her herein by virtue of the remedies 
available to her pursuant to the Civil Practice Law and Rules, 


and the payments to be made by the Respondent in reduction of 


-5- 
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the arrears of support pursuant to the within Order are to be 
construed as Supplementary to each other; and it is further 

ORDERED AND ADJUDGED, that Respondent oe to 
sessrs. Lotwin, Goldman, Rosen & Greene, the attorneys for the 
Petitioner, at its pees Situated at 540 Madison Avenue, 
New York, N. ¥. 10022, the sum of Five Thousand ($5,000.) 
Dollars as and for counsel fees in this proceeding and the 


Sum of One Hundred Sixty Nine and 12/100 ($169.12) for legal 


disbursements incurred, the payment thereof to be nade by 


Respondent as follows: 


a) The sum of Two Thousand One Hundred 
Sixty Nine and 12/100 ($2,169.12) 
Dollars within ten (10) days after 
service of this order with notice of 
entry upon the attorneys for the Re- 
Spondent; and 


| 
i 
Hi 
i 


The sum of Three Thousand (S3,000.) 
Dollars in six (6) equal monthly in- 
Stalments of Five Hundred ($500.) 
Dollars each commencing on the 40th 
day after service of this order with 
notice of entry upon the attorneys 
for the Respondent and continuing 
monthly thereafter at thirty (39) 
day intervals until paid ir full; 


esteem 


roronastetankaiegtstreensioeenaomreeensngiiliemmeeeeter ere rete care er eee sass 


and it is further 


~ 


ORDERED AND ADJUDGED, that in the event tne Re- 
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Spondent shall default in making payments of Petitiorer's couii: 


fees, as above provided, the amount thereof remaining, after 


giving credit to the Respondent for payments theretofore made 


by him on account therecf, shall be immediatel: accelerated an 
counsel for the Petitioner shall be entitled to enter a money 
judgment against the Respondent for the balance thereof, and t 
pursue such remedies as are available to Petitioner's counsel 
pursuant to the Civil Practice Law and Rule::: and it is furthe: 
ORDERED AND ADJUDGED, that Respondent shall mak. 
all payments of arrears of support due the Petitic.aer and the 
parties' infant so, and all payments of current Support due 
the Petitioner and the parties' infant son through the Account: 


and Records Bureau of this Court. 


/ 


@ of the Family Court 
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ITTRD STATLER DISTRICT COURT 
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ROBERT 
Bankrupt, : 74 © 1681 
ROBERT Kh. GOLDEN, : OPINION 
Plaintifi, 
«ye 
RENEE GOLDEN, 
Defendant. 
eee ee eo ee en et x 
APPEARANCES : 


GEORGE FRIEDMAN, ESQ., 
Attorney for Bankrupt 
295 Madison Avenue 


New York,.New York 10017 

GELBWAKS: & POLLACK, ESQS. , 

Attorneys for Defendant, Renee Golden 
299 roadway 

New York, New Yor 10007 


ve * * 


ROY BABITT, Ronkruptcy Judge: 
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Robert &. Colden Lited @ yolu 

bankruptcy on Deconhen at i ve@eks carlica, the 
bankrupt's ex-wife, defend: nt herein, reeavered a judgnecnt 
against him in the Family Court, Kings County, Mew York. 
This court issucd a temporury restwining order staying 
Mrs. Golden from enforcing her judgment until the ques. ion 
of dischargeubility of this dcbt could he resolved as pro” 
vided for by Section 17c(4) of the Bankruptcy Act, 11 U.S.C. 
§ 35¢c(4). The bankrupt received a discharge of his discharge- 
able debts, Section 14 of the Act, 11 U.S.C. § 32, but sensing 
his potential continuing undischarged debt based on alimony 
under fection 17a(7), 1] U.£.C. § 35a(7), and realizing 
the limited reach of Rule 40](a), 411 U.S. 1048, in respect 
of such a debt, he filed a complaint here seeking judgment 
that the bulk cf, the debt was indeed within the purview 
of the discharge. This method of proccdure is, of course,, 
now mandated by Rule 703, 411 U.S. 1069, for cases under 
Rule 701(7), 411 U.S. 1068, which this concededly is. The 
bankru c's suit was timely under Section 17c(1), 11 U.S.C. 


§ 35c(1). The cssence of the suit is the claim that the 


REST COPY AVAILABLE 
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bulk of the debt, as. determined by the Family Court, is 
{ 
alimony which under Eecction ]7a(7) would survive disse 
but vather a debt on a peualiy for delault of a! An pay 
ments and therefore outside the reach of SeeLion 17a(7) 
since the debt must be looked at as a simple non-alimony debt. 
The wife's ar “ry pleaded the Family Court judgment as a bar. 
The court is concerned with two separation agree- 

The first, dated February 3, 1961 was cancelled and 
terminated by the second and’ current agreement, dated March l, 
1968, This agreement provided, among other things, for the 
payment of alimony arrears totalling $12,125. in instaliments, 
for which the wife agreed to waive her right to future alimony. 
Support and maintenance of their son was to be continued at 
specified monthly rates. In the event of the bankrupt's 
default in any payments, the agreement provided that he would 
be charged a penalty of $5. per day for every day payment ~ 


was late and after 30 days of continued default, the obliga- 


tion to pay alimony under the first separation agreement 


was revived ($35. per week) and was to become due énd payable 


in addition to the $5. per day penalty. The bankrupt defaulted 
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under this agreement and iis ex-wife sued in amily Court, 
Kings County and recovered a judiuent Lor 

: The bankrupt contends that that part of 
ment relating to ihe revival of slimony at the $5. per day 
penalty is dischargeable in bankruptey as such debt is in 


the nature of "simple debts owed hy a husband to his former 


wife,'' which docs not constitute support and therefore as 
a "s iinple debt'' it is dischargeable. This court does not 
agree. 

It is well established that courts in bankruptcy 
have jurisdiction to look behind the judgment of another 
court, in order that it might determine the dischargeability 
of particular debts. In re Abramson, et al, 210 Fed. 878 
(2d Cir, 1914); CE. Pepper v. Litton, 308 U.S. 295 (1939). 
The judgment in question includes an amount for alimony 
arrears of $12,126. which accrued prior to the new agreement 
and was recited therein, support and maintenance arising 
after bankrupt's default under the new agreement by the 


revival of the obligation to pay alimony, plus the $5. per 


day "penalty" charge totalling $18,020., along with arrears 


for support of the son in the amount of $4,940. 


pest COPY AVAILABLE 
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The debt evidenced by the judgment is 
seniration agreements. 
the separa 
lecuate consideration suppoi ting a promise to pay support 
sintenance of wife and chiid and does not create an 
sendent debt which might be dischargeable in bankruptcy. 
re Ridde**, 79 F.2d 524 (2d Cir. 1935), cert. denied 297 
3. 721 (1936). The bankrupt's contention that the obli- 
gaticn to pay underlying the- judgment is based on a simple 
dischargeab’ jJebt is without merit. 

The bankrupt insists that the debt of $9,060. 
representing revived alimony at $35. per week and $8,960. 
representing the $5. per day penalty, or a total of $18,020, 
whatever it may represent, does not constitule support. He 
grounds this contention on the fact that provision was made 
for support and maintenance in the second separation apree- 
ment and that the debts represented here are not for support 
and maintenance, since they only arose when the bankrupt 


+ 


should default on payments which were indeed for support 


and maintenance. Helfurther cont.ends that the onlipation 
! 


f 
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to pay Cchese alls Clpniagd guns: i6 impoued as anvinectne ive: to 
‘ 
t 


he Damerpe nok EG Merit Ee to diy dds Lite Ue tin Bbly ascii 


for past due and prdéspective support La Che nature af. liqiui- 
dated damages and therefore is clearly not for support within 


the intent of Section, 17a(7), 

Whether a:debt is for support and maintenance 
depends on its essential nature, rather than upon the form 
in which it is garbed, Krupp Vv. Eelter, 77 N.¥.Supp..2d 665 
(8,C.N.Y, ~ 2948), ne 80 N.Y.S. 2d 892 (App. Div. 1948). 
The computation of arrears incorporated in the Family Court 
judgment refers to these debts as "support" even though they 

{ 

arise only on the bankrupt 's default. At first blush, without 
considering the totality of the facts surrounding the separa- 
tion agreements it might appear that the debt here in question 
Ls not for Support. However, at second blush, it becomes 
clear that both the revived alimony and the $5. per day late 
charge are in the nature of support. In the original separa- 
tion agreement the wife was to receive $35, per week alimony. 
In the current agreement the wife waived this alimony pro- 


vision in future so long as the bankrupt kept current on his 
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O 
| 
| 


payment of the arivears. The bonkrupe. on lis pace, wifced 
that: in the event) le defanleod in aay ef hw payments out- 
lined in the new cercement » RAS ObLIZAt LOD to pag ind laony 
was revived, Certainly the obligation to pay alimony is 
in the nature of suppert to which the wife is entitled. It 
is abundantly clear that the wife did not entirely relinquish 
this right .to alimony. She merely agreed that in the event 
the bankrupt kept iis payments current she would not insist 
on these additional payments. in ye Ridder, supra. 

in dealing with the provision of the separation 
agreement which relates to the $5. per day late charce, it 
is possible to read this part of the judgment as being in 
the nature of a penalty for the bankrupt's failure to perform 
his obligation under the agreement. If this were the case, 
such a position*is of no help to the bankrupt for it is 
generally accepted that a liability for penalties is not” 
dischargeable in bankruptcy, In re Abramson, supra; cited 
with approval in Custom Wood Products, Inc., v. United States, 
396 F. Supp. 337 (WD. Mich. 1971). Te te particularly so 


here, where the "penalty" is directly related to the alimony 
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‘ 


and support which are lihensetvc S$ nondischarpyeahle debts, 


{ ; : ‘ 
The bankcupé arenes that Li the leoure Tinds (bie 
i { raed 


o5. per day chiarice caibe a Pponaciy, Claw the) facets ad 


Kroll v. Kroll, 155 N.y.Supp. 24 930 (S.C.N.Y. 1956) con- 
trol. He cites this cuse for the proposition that contractual 
penalties, even in matrimonial cases are apainst the public 
policy of the State of New York and therefore unenforceable, 
The facts in the Kroll case are distinguishable from the 
facts before me now. But if the bankrupt is correct in this 
then such argument should have been mace to the Family Court 
judge before judgment. I[t might even be made if enforcement 
of that judgment is sought. Here, I do no more than determine 
whether or not the debt survives discharge; I do not deal 
with enforcement of it, a matter for the State courts. In 


any ever in Kroll, the separation agreement provided for 
pled 4 I & I 


Support payments of $180. per week and in the event the husband 


defaulted, the payments of $180. per week would terminate 
and he would be obligated to pay $400. per week. This pro- 
vision is clearly penal in nature. The obligation to pay the 


increased alimony continues even in the event payments are 


« 


brought current. In the agrcement in issue here, the bankrupt's 


4 
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' 

Ca . * ¢ eats * - } * r A med 
oOblipation to pay thd additional $5. per day Ccases upon bring- 
ang the paymente curvent. The $5.. charge has a direct relation 


to the initial obligation to pay alimony ($35. per weck) and 


is not so excessive as to violate public policy, 


The court is well aware of the tension between the 
scheme of the Bankruptey Act which secks rehabilitation of a 


bankrupt and emergenee free of financial burdens and the 


scheme of the Act that provisions for alimony and Support 


+3 
5 
if) 
n 


should survive. mmpeting policies are obvious. Here 


ys 


bankrupt is not to convert alimony and support into a 


rt 
~ 


Simple contract debt, thereby cmerging free of debt while his 


ex-wife and child are denied what Congress decided they should 


have. 
Thia court vacates its temporary restraining order 


and concludes that the judgment of the Family Court for alimony 
* 


and support is not a debt dischargeable in bankruptcy. The 


« 
o 


complaint is dismissed and the defendant is free to pursue 
her remedies in State court. It is so ordered. 


Dated: New York, New York 
wune 3, 1975. 
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in the Matter 


of In Bankruvtcy 
No. 74-R-198! 


ROBERT K. GOLDEN, 


Bankrupt, APPFLLANT'S 
nre TGNATTON ANY 
RAGE K. GOLDFN, STATEMENT OP Tecr 
I ntiff-Appellant, 


Defendant-Appellee. 


ROBFRT K. GOLDFN, Appellant herein, hereby Cesiqnates the 


? . ‘ 
owing for inclusion in the record on appeal: 


Le) Plaines fe" Ss Fs bit 8p Pel a) oF) May Le LOS 
copy 01 Aqreement dated March 1, 1968: 
2. Defendant's Exhibit "1", Trial of May tA So SV 
Order and Judcemert of Family Court dated December 17, 1974: 
3. Compolete transcrint of minutes of trial held Vay 15S 7 Sis 
4. Complaint; 
5. Answer; 


f&. Oreer and Opinion of Bankruvtcy Jucce Pabitt June 3, L975 


ge we UITS eT +47 i De 


A Statement of the Issues to be presented on the within Anvea] 
are as follows: 


The Bankruptcy Judge was in error, on the law and the facts, 
in concluding that the contested debt was non-discharaeable: the 
Bankruptcy Judge was in error in conclu@ing that a contractual 
penalty between private parties is not discharaceable; the Pank- 
ruptcy Judge was in error, on the law and the facts, in concludins 
that the contested debt was not, in whole or in part, a contractual 
penalty which is unenforceable as beina against public no’icy;: the 
Bankruptcy Judge was in error, on the ‘ew and the facts, in con- 
cluding that the contested debt was wiollv for support 
for not dischargeable; the Rankrurtcy Judae was otherwise in error 


in considerine facts not in evidence and dismissing the complrint 


anc there- 
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oe 
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299 Broadway 
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EDWARD WRINPELD, D. J. 


This is an appeal by kc oct K. Golden (peti- 
tioner), a voluntary bankrupt, from a determination by 
the Bankruptcy Judge that certain Obligations due to 
Ruth Golden, his former wife (respondent), pursuant to 
a judgment entered against the bankrupt jn the Family 
Court, Kings County, New York, constituted alimony and 

(1) 
Support and were not debts discharyeable in bankruptcy. 
Golden filed his voluntary petition in bankruptcy on 


December 31, 1974, two weeks after his ex-wife recovered 


the judgmant against him in the Family Court. 


Shortly before their divorce, the Goldens 

entered into a separation agreement on February 3, 1961, 

which obligated the husband to pay a stipulated sum for 

the support of their minor son and $35 per week alimony. 

Golden defaulted in his obligations, as a result of which, 

based upon proceedings in the Family Court, a warrant for 

* his arrest was issued. Subsequently, in October 1967, 

(1) 6 17 (fi) Q) of the Bankruptcy Act, 11 U.S.C. § 35 (a) (7), 
provides: “A discharge in bankruptcy shall release a 
bankrupt from all of his provable debts, whether allow- 
able in full or in part, except such as ... are for 


alimony due or to become due, or for maintenance or sup< 
port Of wife or child ... »” 
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judgments for arrears were entered against him in the 


total sum of $13,112 


Thereafter, on March 1, 1968, the partios 
entered into a second agreement, which cancelled the 
prior aqrecment. The second aqrcament was incorporated 
by reference in au order entered by the Family Court on 
March 14, 1968, which specifically directed the parties 
to comply with its terms. Among other matters, the order 
of March 14, 1963 vacated an outstanding order for Golden's 
“rrest and alsoa eles contempt order for failure to pay 
for the support and maintenance of the wife and child, and 
Cirected that Golden pay arrears of alimony and child sup- 
port totaling $13,126 in installments. Pursuant to its 
terms, the wife waived her right to future alimony; sup=- 
port and maintenance of the son was to be continued at 
specified monthly rates. The order further provided that 
in the event of Golden's default of more than ten days in 
making any payment required thereunder, he was to pay $5 
per day for cach day of default, and after thirty days of 
continued default his obligation to pay alimony of $35 per 


week under the first separation agreement was revived. 
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Golden failed to comply with the terms of the 

order of March 14, 1966. The respondent herein thon 
commenced another proceeding in the Family Court for ro# 
covery of arrears for support due her and the infant son 
and for their continuing support. On December ll, 1974 
the Family Court entered an order which adjudged that 
Golden's failure to make the payments as directed by the 
March 14, 1968 order was wilful, and juegment was entered 
against him fox arrears of support due to his former wife 
and their infant son in the aggregate sum of $35,086. OF 
this sum, $9,060 was for "revived alimony" of $35 per week, 
and $8,960 wis for default payments of $5 por day. These 


aro the items that are here at issue. 


Bankruptcy Judge Babitt rejected the bankrupt's 
contention that those amounts were dischargeable as "simplo 
contractual debts owed by a husband to his former wite," 
which do not constitute support. Ile held that the revived 
alimony and default items were debts for alimony, mainten- 
ance and support and therefore nondischargeable under sec- 
tion 17 (a) (7) of the Bankruptcy Act. Judga Babitt 
further ruled that even if the $5 per day default item wan 
a penalty, it was nondischargeable and not so excessive as 


3. 
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to violate public policy, and in any event its enforce= 
ment was a mitter to be considered solely by tha state 
Soacees 

The language of the Family Court judgment of 
December 17, 1974 is clear and explicit that the total 
sum of $35,086 represents "arrears of support due" the 
wife and the parties’ infant son. Daspite this unequivocal 
language, the bankrupt contends that the amounts for: the 
revived alimony of $35 per week and the $5 per day payable 
upon his default, or a total of $18,020, have no relation=~- 


ship to the support of respondent. 


He urges that this Court look behind the Family 
Court judgment and find that other provisions of tha 
parties' agreement umply provided for the ex-wife's sup- 
port and that the provisions for rovived alimony and de~ 
fault payment constitute "simple contractual obligations" 
in the nature of liquidated damages or a penalty and are 
therefore nondischargeabie. He analogizes the instant 
situation to cases holding that debts due under divorce 
decrees or separation agreements my be discharged where 


they derive from property settlements rather than support 


4. 
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(2) 


Obligations, In Bum, petitioner contends that the 
items here at issue, no watter how described by tha 
parties e in the judgment o£ the ainily Court, do not 
represent support obligations but are “merce contractval 


debts" which are dischargeable, 


The first flaw in this contention is the faile 
ure to recognize that the concractual obligations were 
incor porated by reference in the Family Court order of 
March 14, 1968, which directed tho parties to comply with 
its provisions, and as an incident thereof vacated a Wa 
rant for his arrest and a contempt order for petitioner's 
failure to provide Support for his wife and child. ‘the 
further diffaculty with has contention is the iailure to 
recognize that all of the sums due under the judgment, in- 
Cluding those at issue here, have their genesis in that 
failure and his continuing obligation to Support his wife 
and child. The so-called "penalty" provisions, no less 
than the other provisions of the 1969 agreement, were part 


and parcel of the consideration to and accepted by Mrs. 


(2) See, Cede, Tropp v. Tropp, 129 cal. App. 62, 168 P.2da 395 
(1933); Fernandes v. Pitta, 47 Cal. App. 2d 248, 11; P.2d 
728 (1941). Sea also Caldwell v. Armstrong, 342 F.2d 405, 
488 n.5 (6th Cir. 1965). 


5. 
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Golden and directed by the Family Court in fulfillment 
(3) 
Of that obligation. These were all interlaced to as~ 
Sure that thit obligation would be observed. All were 
founded upon petitioner's duty of maintenance and support. 
Petitioner would fragmentize the Family Court.’s order ane 
nave this Court decide which payments were in fact essen-= 
tial for respondent's Support and which, by their contin- 
gent and cumulative nature, were not essential. However, 
not every debt "for alimony . . . maintenance or Support" 
within the meanine of section 17 of the Bankruptcy Act 
must fit petitioner's restrictive formulation. The essen- 
tial purpose of the Obligation mist be considered. Courts 
have held that Ptymente © 2 under the provisions of sepa~ 
ration agreements that defer certain installments until 
after the death of the wife may nevertheless be nondis~ 
(4) 
chargeable, he test, in short, is not the actual use 
to which the money would have been put had the bankrupt 
FN CC ttt Acne tet enacts 
(3) ce, 2h ro Abrams, 25 F.2d 640 (2a Cir, 1928) (L. Hand, 
J.): "“[T)he sum of all the payments . . . was to be 
paid and accepted in full for that support and mainten= 
ance only which could be exacted by recourse to law," 
(4) In re Adams, 25 F.24 640, 642 (2d Cir. 1928) (dictum). 
Cf. D'Andria v. Hageman, 253 App. Div. 513, 2 N.y.s.? 
632, 835=36 (lst Dep't), aff'd mem., 278 N.Y. 630 (LOU) 
Krupp v. Felter, 77 N.Y.S,2d 665, 667 (Sup. Ct.), afe'd 
MOms» 86 N.Y.S .2a 725 (let Dep't 1948). 


6. 
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lived up to his matrimovial obligation, but whether the 
delbt was incurred ox its payment directed in discharge 
(5) 

of that obligation. 

In <he original agreement the wife was to re= 
ceive $35 per week alimony, which petitioner failed to 
pay and as a result of which he was held in contempt and 
ordered arrested. In the second agreement respondent 
yielded the enforceinant and contempt powers of the Family 
Court to compel petitioner's compliance with his Obliga~- 
tion to support her; she also waived the $35 por week ali~« 
mony in the future but only so long as the bankrupt kept 
current in his payments of the pagt arrears. The petition~ 
Gi agreed ane the Family Court directed that in the event 
he failed to do so his obligation to pay the previously 
fixed alimony was revived and he was to pay $5 per day ad-= 
ditional during the default period. It was within the 
court's power, which it exercised in this instance, to 
direct variablo rather than constant fixed payments, de~ 


pending upon the circumstances. The increased payments 


(5) In ra Ridder, 79 F.2q 524 (2d Cir, 1935), cert. denied, 
297 U.S. 721 (1936); in re Adams, 25 F.2d 640 (2d Cir. 
1928): In re Baldwin, 250 F. Supp. 533 (D. Neb. 196G); 
D'Andria v. Hageman, 253 App. Div. 518, 2 N.¥.8.24 832, 
835-36 (lst Dep't 1938); Krupp Vv. Folter, 77 N,Y.8.2d 
665, 667 (Sup. ct. 1948), 


‘Te 
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were based upon and derived £:om petitioner's marital 
duty of support. The wife's forbearance in uccepting a 
lesser sum if petitioner lived up to his commitwentes did 
not destroy the basic naturi of the obligations which 
Were revived upon petitioner's default. The wife did not 
relinquish her right to nondischargeable alimony or min- 
tenance and support because she wag willing to forego a 


vortion of it if petitioner was current on paymant due. 


The debts ure for “alimony . . . miintenance ox 
Support" and it does not matter whether they are deseribed 
as "revived alimony," "incentives" or “penaltics." While 


this Court has the power to look behind the Family Court 


judgment and examine the nacivve Of the underlying cebt to 


(©) 
determine dischargeability, it cannot ignore the aqrec= 


ment of the parties themsolves and adopted by the Court 
that the so-called "penalty" provisions were an interlac..2 
part of the petitioner's marital Obligation. Moreover, 
the agreement's incorporation in the 1968 decree of the 


Family Court, with the specific direction for its compliince, 


necessarily cirried with it the judicial determination that 


ee 
(6) Wetmore v. Markoa, 196 U.S. 68, 72 (1904). cE. Pepper 
Ve Litton, 308 U.S, 295 (1939). 


8. 
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the contract as a whole "constitute|([d] such suitable 
provision for wife and chil[da] § Justice roquires 


(7) 


. ee . - 
in sum, upon this record the Court con= 
cludes that the debts at issua were incurred for “alimony 
(8) 
e e « Maintenance or support," and are nondischargeable, 


‘he order of the Baukruptey Judge is affirmed 


in all respects. 


Dated: New York, N, 
February 25, 197¢ EDWARD WEINFELD 


os 


States District Judge 


area 


APRN Crate OSs terteeee e a 
(7) Goldman v. Goldman, 282 N.Y. 296, 302 


(8) Petitioner's suggestion that the Family Court was with- 
out. jurisdiction to award the judgment at issue here is 
without merit. In granting the judgment the Family Court 
was not entering @ new support order but enforcing the 
terms of its previous decree. Tha jJudginent was based on 
currently effective support or alimony provisions. See 
Silver v. Silver, 36 N.Y.2d 324, 367 N.Y.S.2d 777 (1975). 
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